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In the Court of Appeals of the District of Columbia 


No. 2421. 

J. Barton Miller, Appellant, 
vs. 

Richard B. Travers. 


a Supreme Court of the District of Columbia. 

At Law. No. 50771. 

Richard B. Travers, Plaintiff, 

vs. 

J. Barton Miller, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit : 


1 Declaration, etc . 

Filed July 15, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50771. 

i 

Richard B. Travers, Plaintiff, 

vs. 

J. Barton Miller, Defendant. 

The plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant; and for work done and materials provided by the 
plaintiff for the defendant at his request, and for money lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for 
the defendant at his request ; and for money received by the de¬ 
fendant for the use of the plaintiff; and for money found <o be due 
from the defendant to the plaintiff on accounts stated between them. 
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2 J. BARTON MILLER VS. RICHARD B. TRAVERS. 

And the plaintiff claims $1200.00 with interest from the 10th day 
of June 1907, according to the particulars of demand hereto an¬ 
nexed, besides the costs of this suit. 

JESSE H. WILSON, Jr., 

Attorney for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occur-ing after the day of 
the service hereof; otherwise judgment. 

JESSE H. WILSON, Jr., 

Att’y for Plaintiff. 


2 Particulars of Demand. 

J. Barton Miller Dr. to Richard B. Travers. 

To monev furnished bv said Travers to said Miller to be 
applied to the payment of a certain promissory note se¬ 
cured by Deed of Trust on certain property purchased 
by said Travers through said Miller as agent, and not 
so applied by said Miller. $1200.00 

together with interest from the 10th day of June 1907. 

Defendant's Plea. 

Filed August 7, 1908. 

****** * 

Now comes the defendant, and for plea to the declaration filed 
herein, savs that he never promised in manner and form as alleged. 

JOHN E. LASKEY, 
Attorney for Defendant. 

Joinder of Issue. 

Filed August 21, 1908. 

******* 

The plaintiff joins issue upon the defendant’s plea. 

3 Take notice that the issue joined in this cause will be tried 
at the next term of this Court. 

JESSE H. WILSON, Jr., 

Attorney for Plaintiff. 

To Mr. John E. Laskey, Attorney for Defendant. 

Memorandum. 

Feb’y 1, 1912.—Verdict for PPff for $1200. & int. from June 10< 
1907. 
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Supreme Court of the District of Columbia. 

Friday, February 9, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Now come here as well the plaintiff by his Attorney Mr. Charles 
E. Robson, as the defendant by his Attorneys Messrs. H. E. Davis 
and John E. Laskey; whereupon, the defendant’s motion for a new 
trial filed herein coming on to be heard, it is considered that said 
motion be, and it is hereby overruled, and judgment on verdict 
ordered. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein, the sum of Twelve hundred dollars ($1200.) 
with interest thereon from the 10th day of June, 1907, being 

4 the money payable by said defendant to the plaintiff, by 
reason of the premises, together with the costs of suit, to be 

taxed by the Clerk, and have execution thereof. 

The defendant by his Attorneys in open Court, notes an appeal 
to the Court of Appeals of the District of Columbia, and the pen¬ 
alty of the bond on said appeal to act as a Supersedeas, is hereby 
fixed in the sum of two thousand dollars ($2,000.) or, in lieu 
thereof, ii bond for costs in the sum of one hundred dollars ($100.) 
or, a deposit of Fifty dollars ($50.). 

Memoranda . 

March 4, 1912.—$50. deposited in lieu of bond on appeal. 

March 26, 1912.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Tuesday, April 9, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

The Court having this day signed the bill of exceptions of the 
defendant heretofore submitted herein, now orders the same of 
record as of the time of the noting thereof at the trial. 

5 Bill of Exceptions . 

Filed April 9, 1912. 

******* 

Be it remembered: That this cause came on for trial on the first 
day of February, 1912, being at the January term of said Court 
holding a circuit court, Mr. Justice Stafford presiding. 
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Whereupon a jury was duly empaneled and sworn to try the 
issues between the plaintiff and the defendant. 

Thereupon the plaintiff to maintain the issues on his part joined, 
took the stand in his own behalf and testified as follows: 

That he had known the defendant since the defendant was a boy; 
that he bought the property in question, known as parts of lots 14 
and 15 in Henry C. Dean’s subdivision of lots in Square 1264, from 
the defendant on the 28th day of May, 1907, and agreed to pay 
therefor $1600.00; that in negotiating for the purchase of-said 
property and in paying what he did into the hands of the defend¬ 
ant he did not deal with the Miller-Shoemaker Real Estate Com¬ 
pany, but dealt with the defendant, J. Barton Miller, because he 
had known him so long and trusted him; that the defendant told 
him there was a trust on the property of $1200.00 and the plaintiff 
paid $400.00 at the time he made the agreement of purchase with 
the defendant, leaving $1200.00 due; that it was his intention at 
the time he purchased said property to permit $500.00 to remain on 
the property and pay the balance in cash; that a contract of 

6 purchase was delivered to him by the defendant in the office 
of the Miller-Shoemaker Real Estate Company on Wisconsin 

Avenue between Dumbarton Avenue and N Street, Northwest, in 
the City of Washington, District of Columbia, on the 28th day of 
May, 1907, and that he then made his original deposit of $400.00 
on account of the purchase of said property. 

Thereupon said contract of sale was produced by the plaintiff and 
introduced in evidence by him and is in the words and figures fol¬ 
lowing : 

“J. Barton Miller, President and Treasurer. 

Miller-Shoemaker Real Estate Co. (Incorporated), 1323-1325 32d 

Street Northwest. 

Washington, D. C., May 28, 1907. 

Received of Mr. Rich’d B. Travers a deposit of Four hundred 
($400) dollars to be applied as part payment in the purchase of 
2611-2613 P — in the City of Washington, District of Columbia, 
fronting 26 more or less feet on P street with a depth of 120 more 
or less. 

The purchaser is required to make full settlement in accordance 
with the terms of sale within 30 davs from this date, or the deposit 
will be forfeited. 

Price of property: 1600.00. 

Terms of sale: 500 to remain on property. 

Bal. cash. 

Secured hy deed of trust on the above described property, with 
interest at the rate of — per cent per annum until paid, payable —. 

Selling party hereby agrees to pay Miller-Shoemaker Real 

7 Estate Company (Inc.) — for services rendered in effecting 

sale. 
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Property sold free of incumbrance —•; 

Title to be a good record title or deposit refunded. 

Interest on trusts, rents, insurance and taxes to be adjusted to 
date of transfer. 

Examination of title and conveyancing at the cost of the pur¬ 
chaser. 

The forfeiture of deposit does not relieve the purchaser of the re¬ 
sponsibility to comply with the terms of sale. 

THE MILLER-SHOEMAKER REAL ESTATE 
CO. (Incorporated), Agent, 

Bv J. B. MILLER, President. 

Subject to approval of owner.” 

Thereupon the plaintiff further testified as follows: That after 
entering into said contract of sale he changed his mind about the 
terms of purchase and wanted the property clear of all encum¬ 
brances; that he again went to see the defendant at said office and 
told him of his wanting to pay cash for the property; that the de¬ 
fendant told him it could be done, that if the plaintiff would let him 
have the twelve hundred dollars he would take it and pay tne in¬ 
cumbrance with it so that the plaintiff might receive the title to the 
property free and clear; that the plaintiff relied upon this as a per¬ 
sonal undertaking on the part of the defendant and that thereafter 
and on the 10th day of June, 1907, for that purpose he paid 
8 the defendant $1200.00, $200.00 by one check drawn on the 
Potomac Savings Bank of Georgetown, and the balance of 
$1,000.00 by another check on the Exchange Bank of Washington; 
that both of said checks had been paid by the banks on which they 
were drawn and charged to his account and returned to him can¬ 
celled, and that he could not find said $200.00 check but had found 
said check of $1,000.00. 

Thereupon said check for $1,000.00 was produced by the plain¬ 
tiff and introduced in evidence by him, and is in the words and 
figures following: 


“Washington, D. C., June 10, 1907. No. —. 


The Washington Exchange Bank, 710 14th Street N. W., 


Pay to the order of Miller Shoemaker R. E. Co. $1000.00 One Thou¬ 
sand Dollars. 


R. B. TRAVERS.” 


And bore stamped upon the back thereof an indorsement in the 
words and figures following: 
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“For deposit 
to the credit of 
Miller-Shoemaker 
Real Estate Co., Incorporated.” 

And also bore stamped upon the back thereof another indorsement 
in the words and figures following: 

“The Potomac Savings Bank, 

Jun- 10. 1907. 

Washington, D. C.' 

9 And was also marked paid by large letters “p-a-i-d, per¬ 

forated through the body thereof. 


Thereupon the plaintiff further testified as follows: That the 
writing on said one thousand dollar check, the same being the date, 
the name of the payee, the amount in figures and the amount writ¬ 
ten out were in the handwriting of the defendant who made out the 
check at his, the plaintiff s request, on said 10th day of June, 1907, 
and he. the plaintiff, then and there signed it and delivered it to the 
defendant at his said office on Wisconsin Avenue, Northwest; that 
he did not know what the defendant had written in the body of said 
check that he trusted the defendant and signed and delivered it; 
that said Two hundred dollar check, was made out, signed and de¬ 
livered in the same manner as said one thousand dollar check, that 
sometime thereafter the plaintiff saw the defendant at said office and 
the defendant then told him everything was all right and then gave 
him a deed to said property and some other papers, referring to said 
property, including an abstract of title thereof, which the plaintiff 
laid requested Jesse II. Wilson, Senior, an attorney at law, to pre¬ 
pare for him; that at the time the defendant delivered said deed to 
the plaintiff he told the plaintiff said deed was a good fee simple 
deed to said property; that it was all right; that he should have the 
deed recorded and the property was his, the plaintiff’s. 

Thereupon the plaintiff produced and introduced in evidence a 
deed executed August 6, 1907, in fee simple for said property from 
Aquila E. Payne to the plaintiff in usual form, with no men- 
10 tion in said deed that said property was conveyed subject to 
any incumbrance. 

Thereupon the plaintiff further gave evidence tending to prove 
that he had said deed recorded September 25, 1907, and in due 
time obtained the original deed from the Recorder of Deeds, and 
put it away with the other papers relating to said property, and then 
thought he owned said property; that about a year thereafter the 
plaintiff was notified by trustees that said property was to be sold 
for non-payment of the interest on said twelve hundred dollar trust 
to pay off which said trust he had given the defendant the $1200.00’ 
in the manner aforesaid; that learning that said trust of $1200.00 
had not been paid off he brought the pending suit against the de¬ 
fendant for the recovery of said sum of $1200.00, paid to the de¬ 
fendant in the manner aforesaid. 
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Thereupon the plaintiff to further maintain the issues on his part 
joined ottered evidence tending to prove that the Miller-Shoemaker 
Heal Estate Company was organized in November, 1901, under the 
laws of the State of Virginia by J. Barton Miller, Isaac E. Shoe¬ 
maker, Jesse H. Wilson, Jr., Robert 1). Weaver and Jesse H. Wil¬ 
son; that after its organization it did business in the District of Co¬ 
lumbia, and that Isaac E. Shoemaker from the time of its organiza¬ 
tion until the fall of 1906, was its president, at which time said 
Shoemaker sold out his interest in said corporation to the defendant 
and severed his connection therewith; that said Robert D. Weaver 
had offered his stock for sale to the defendant who did not buy it 
and said Weaver then endeavored to dispose of his said stock 

11 in said corporation, which was one share, and had delivered 
the same to said Isaac E. Shoemaker for sale, but the said 

stock had not been sold and said W eaver did not know’ what had 
become of it; that afterwards said Weaver had nothing to do with 
said corporation; that said Jesse V T ilson, Sr., was dead; and that 
after the sale by said Shoemaker of his stock in said corporation to 
the defendant, the defendant was the president and treasurer and 
secretary of said corporation and had control thereof. 

The foregoing is the substance of all the evidence introduced in 
chief by the plaintiff to maintain the issues on his part joined. 

Thereupon at the close of the plaintiff’s case the defendant moved 
the Court to instruct the jury to return a verdict for the defendant, 
but the Court overruled said motion, and the defendant then and 
there duly excepted, and the Court noted the same on its minutes. 

Thereupon to maintain the issues on his part joined, the defend¬ 
ant offered evidence tending to prove that the Miller-Shoemaker 
Real Estate Company was incorporated under the laws of the State 
of Virginia on the 25th day of November, 1901; and offered, and it 
was received in evidence, a duly certified copy of its charter w T hich 
provided among other things, that the incorporators thereof were 
J. Barton Miller, Isaac E. Shoemaker, Jesse H. AVilson, Jr., Robert 
D. Weaver, and Jesse H. Wilson; that the object and purposes of 
said corporation was to transact a general real estate and storage 
business with power to purchase and hold or receive by gift any 
real estate necessary for the transaction of its business; that 

12 its capital stock was $25000.00 divided into 100 shares of 
$250.00 each; that it had pow’er to enter into, make, and 

perform contracts of every kind with any person, firm, association 
or corporation; that its existence w r as perpetual; that its officers were 
a president, vice president, secretary and treasurer, and a board of 
directors; and that the corporation had powder to make and alter by¬ 
law’s for the regulation of its affairs. 

And thereupon the defendant to further maintain the issues on 
his part joined, gave evidence tending to prove that after its incor¬ 
poration said Miller-Shoemaker Company did business in the Dis¬ 
trict of Columbia and continued so to do down to, including and 
after the time of the transactions testified to by the plaintiff, and 
was from the time of its incorporation, down to and including the 
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time of trial, a legally existing corporation which had complied 
with all the requirements of the law of the state of its creation; that 
at the time of the transactions testified to by the plaintiff the de¬ 
fendant was the president, treasurer and secretary of said corpora¬ 
tion and had been such since the retirement in 1906 of the first 
president of said corporation, said Isaac E. Shoemaker; and that 
said corporation had a number of stockholders, other than the de¬ 
fendant most of whom were his relatives. 

And thereupon the defendant to further maintain issues on his 
part joined called as a witness one B. Agge Bowles, cashier of the 
Potomac Savings Bank, doing business at the corner of Wisconsin 
Avenue and M Street, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, who gave evidence tending to prove that he knew 
the Miller-Shoemaker Real Estate Company, and that said 

13 Company had had an account with his bank for a number 
of years. 

And thereupon said witness identified sheets from the books of 
said Bank containing the account of said Miller-Shoemaker Real 
Estate Company with said Bank from the 6th day of March, 1907, 
to the 1st day of March, 1910, said account l>eing entered upon seven 
large sheets with two columns on each sheet and each sheet being 
written on both sides, except the last, which was upon one side only, 
all of said sheets containing a great number of transactions between 
said Bank and said Company aggregating between said 7th day 
of March, 1907, and the 13th dav of July, 1908, in excess of 
$260,000.00. 

Thereupon said sheets and the entries thereon were offered in 
evidence bv the defendant and admitted by the Court. 

And thereupon said witness Bowles further testified that on the 
10th day of June, 1907, said Miller-Shoemaker Real Estate Com¬ 
pany made four deposits in said Bank, the first deposit aggregating 
$1252.00, the second aggregating $300.00, the third aggregating 
$43.00, and the fourth aggregating $37.00; and that the stamp 
“Potomac Savings Bank, Jun- 10, 1907, Washington, I). C.” on the 
back of said $1000.00 check was the stamp of said Potomac Savings 
Bank and indicated that said check had been received by said bank 
on said 10th dav of June. 

Thereupon to further maintain the issues on his part joined, the 
defendant took the stand in his own behalf and gave evidence tend¬ 
ing to prove that the real estate in question was placed with said 
Miller-Shoemaker Real Estate Company for sale and said 

14 Company had its “For Sale” sign in front of said property; 
that the plaintiff first knew of the fact of said property being 

so for sale through having seen said sign, and came to the office of 
said Cmpany for the purpose of purchasing said property and saw 
the defendant as the president of said Company, and told him that 
he, the plaintiff, had seen the Company’s sign on said property and 
that he wished to inquire as to the price and terms upon which said 
property could be bought; that the defendant acted throughout the 
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transaction with the plaintiff as an officer of said Miller-Shoemaker 
Real Estate Company, and after considerable discussion with the 
plaintiff, terms of sale were agreed upon, and the defendant, as the 
president of said real estate company, on the 28th day of May, 1907, 
accepted a deposit from the plaintiff of $400.00, and on said day 
delivered to him the agreement of sale introduced in evidence by 
the plaintiff; that said agreement was the same as was used by said 
Miller-Shoemaker Real Estate Company in all its transactions of a 
similar nature; that the plaintiff then told the defendant that he 
would have the title examined and would employ his personal 
friend, Mr. Jesse H. Wilson, for that purpose; that thereafter and 
on said 10th day of June, 1907, and before the sale of said property 
was consummated, the plaintiff returned to the office of said com¬ 
pany and told the defendant that he preferred to pay all cash for 
said property; that the defendant then told the plaintiff that he had 
been informed by Mr. Jesse H. Wilson that said property had 
against it several outstanding tax deeds, which should be cleared up 
before said Wilson would make his final and full report; that the 
settlement of said matters would necessarily take some time; 

15 that the plaintiff stated that he, the defendant, knew more 
about such matters than the plaintiff did, and he would leave 

that to him and when it was settled to let him know; that the plain¬ 
tiff thereupon on said 10th day of June 1907, delivered to the de¬ 
fendant, as the president of said Miller-Shoemaker Real Estate 
Company, the sum of $1200.00, in two checks, one for $200.00 to 
the order of said company on the Potomac Savings Bank, and the 
other for $1,000.00, being the check introduced in evidence by the 
plaintiff; that the defendant at the instance of the plaintiff wrote 
out both of said checks passed them to the plaintiff who then signed 
them and delivered them to the defendant as the president of said 
company; that the defendant received said checks as the president 
of said company and on the day of their receipt had them deposited 
to the credit of said company in said Potomac Savings Bank; that 
said company thereafter began negotiations for the acquirement of 
said outstanding tax deeds; that there were three such outstanding 
deeds in the hands of three different persons and the negotiations 
for their acquirement took considerable time; that before they were 
acquired the plaintiff came to the office of said company and the 
defendant, as the president of said company, delivered to him the 
deed of said property introduced in evidence by the plaintiff and an 
abstract of title thereof prepared by said Jesse II. Wilson showing 
• the existing outstanding encumbrance of $1200.00 against said 
property and said three tax deeds; that the defendant explained to 
the plaintiff that said trust had not been paid off for the reason 
that to pay it in advance of acquiring said outstanding tax 

16 deeds would make the acquirement of said deeds more ex¬ 
pensive; that the deed conveying said property to the plain¬ 
tiff was delivered in advance of the settlement of said" trust and said 
outstanding tax deeds for the purpose of vesting title in the plain¬ 
tiff in order that he might become entitled to receive the rents from 
said property which was under rental; that the defendant told the 
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plaintiff to take his deed and have it recorded, and that would vest 
title in him subject to said encumbrances which would later be ad¬ 
justed, and in the meantime he could be in receipt of his rents; that 
after the said agreement for sale was entered into the plaintiff be¬ 
came entitled to the rents from said property and said Miller-Shoe¬ 
maker Real Estate Company collected said rents for the account of 
the plaintiff, and from time to time remitted said rents to the plain¬ 
tiff by said company’s check. 

And thereupon the defendant to further maintain the issues on 
his part joined, offered evidence tending to prove that said Miller- 
Shoemaker Real Estate Company acted as the rental agent of the 
plaintiff for said property down to July, 1908; that said property 
consisted of two one-story buildings, said buildings renting for 
$8.00 per month each; that said company from time to time settled 
with the plaintiff for said rent collected for his account, and that 
five checks of said Miller-Shoemaker Real Estate Company payable 
to the order of the plaintiff and endorsed by him, produced by the 
defendant, were in settlement of the plaintiff’s rent account of said 
property with said Company. 

And thereupon the defendant offered in evidence five checks of 
said Miller-Shoemaker Real Estate Company dated respec- 
17 tively, January 30, March 3, April 4, May 9/and July 3, all 
1908, aggregating $209.60, each of which said checks was 
payable to the order of the plaintiff and bore his endorsement and 
the said checks were received in evidence by the Court. The first 
of said checks is in the words and figures following: 

“The Miller-Shoemaker Real Estate Co. (Incorporated), 1323-1325 

32d Street N. W. 

No. 20454. Washington, D. C., January 30, 1908. 

Pay to the order of R. B. Travers Eighty-eight Dollars, $88.99/100. 

THE MILLER-SHOEMAKER REAL ESTATE 
CO. (Inc.), 

By J. BARTON MILLER, President. 

To the Potomac Savings Bank of Georgetown, D. C.” 

Said check bears two stamps upon the front thereof, one of which 
in the words and figures following: 

“The Potomac Savings Bank, 

April 17, 1908, 
p-a-i-d. 

Of Georgetown, D. C.” 

It is also stamped “P. T.” 

It also bears two indorsements on the back thereof, that of “R. B 
Travers” and that of “D. W. Magrarth,” and another stamp in the 
words and figures following: 
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18 “Lincoln National Bank, 

Prior Endorsements 
Apr. 17, 1908, 

Guaranteed. 

Washington, D. C.” 

And thereupon the defendant to further maintain the issues on 
his part joined, gave evidence tending to prove that the first of said 
checks was delivered to the plaintiff in January, 1908, for the ac¬ 
cumulated rents of said property due him according to a statement 
rendered to him by said Miller-Shoemaker Real Estate Company at 
the time said check was delivered. 

Thereupon the defendant further gave evidence tending to prove 
that the negotiations for the acquirement of said outstanding tax 
deeds extended over a long period of time during which interest 
became due on said outstanding twelve hundred dollar trust, and 
that said Miller-Shoemaker Real Estate Company paid said interest 
and charged the same against the account of the former owner of 
said property who had conveyed the same to the plaintiff; that said 
Company succeeded in acquiring two of said outstanding tax deeds, 
and was negotiating for the third when by reason of the illness of 
the defendant in June, 1908, negotiations were suspended; that on 
July 14, 1908, the Connecticut Pie Company, a corporation, insti¬ 
tuted a suit against said Miller-Shoemaker Real Estate Company in 
the Supreme Court of the District of Columbia, the same being Law 
Cause No. 50,768, Connecticut Pie Company, a corporation, vs. The 
Miller-Shoemaker Real Estate Company, a corporation; that in said 
suit attachment before judgment was issued, the defendant 

19 company being a non-resident corporation, on said 14th day 
of July, 1908, and under said attachment the Marshal of 

the United States went to the office of said Miller-Shoemaker Real 
Estate Company and seized all said company’s available personal 
property for the purpose of securing said claim; that said Connecti¬ 
cut Pie Company afterwards in said suit obtained judgment against 
said Miller-Shoemaker Real Estate Company and the property so 
seized by the Marshal in said suit was sold to satisfy said judgment; 
and that said action of said Connecticut Pie Company led to the 
customers of said Miller-Shoemaker Real Estate Company withdraw¬ 
ing their patronage, and thereby destroying its credit and rendering 
said company incapable of continuing its business profitably and of 
carrying out its business profitably and of carrying out its agree¬ 
ment with said Travers. And thereupon the defendant rested. 

And thereupon the plaintiff to further maintain the issues on 
his part joined, gave evidence tending to prove that at the time the 
defendant delivered the deed to said property to him, he, the de¬ 
fendant, did not tell him that said twelve hundred dollar trust was 
still outstanding against said property; that the defendant told him 
“Everything is all right; you are fixed up now. Here is the fee 
simple deed to said property; it is all right/’ and further testified 
that the abstract of title produced by him and shown to the defend- 
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ant when the defendant was on the stand was the abstract of title 
which he had received from the defendant; that he had not exam¬ 
ined it then or since, but had put it away with his papers relating 
to said property. And thereupon the plaintiff rested. 

20 The foregoing is the substance of all the evidence in the 
case. 

Thereupon the defendant requested the Court to grant the follow¬ 
ing instructions to the jury: 

1. You are instructed that upon the whole evidence your verdict 
should be for the defendant. 

2. You are instructed that upon the whole evidence the plaintiff 
is not entitled to recover. 

Rut the Court refused to give said instructions or either of them, 
to which action of the Court in refusing each of said instructions 
counsel for the defendant then and there duly excepted, and the 
Court noted the same on its minutes. 

The court instructed the jury that they should not return a ver¬ 
dict for the plaintiff unless they were satisfied by a fair balance of 
the testimony that when the plaintiff paid the twelve hundred dol¬ 
lars it was mutually understood by the plaintiff and the defendant 
that the defendant personally assumed and undertook to pay the 
incumbrance therewith, and that said twelve hundred dollars was 
misapplied by the defendant for other purposes. 

All the foregoing proceedings were had and exceptions taken and 
noted before the jury retired to consider of its verdict. 

And the defendant prays the Court to sign this, his bill of excep¬ 
tions, to have the same force and effect as to each of the said exsi- 
eeptions as though the same was set forth in a separate bill of 
exceptions, which is granted, and accordingly the Court signs 

21 this, the defendant’s bill of exceptions, to have the force and 
effect aforesaid, now for then this 9th day of April, 1912. 

WENDELL P. STAFFORD, Justice. 

Memorandum. 

April 16, 1912.—Time to file record extended to and including 
May 1, 1912. * 

Assignment of Error*. 

Filed April 22, 1912. 

******* 

The Court erred as follows: 

1. In not instructing the jury that upon the whole evidence its 
verdict should be for the defendant. 

2. In not instructing the jury’ that upon the whole evidence the 
plaintiff was not entitled to recover. 

3. In leaving to the determination of the jury the question 
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whether upon the whole evidence the plaintiff was entitled to re- 
eover. 

4. In submitting the case for consideration and determination 
by the jury. 

HENRY E. DAVIS, 

JOHN E. LASKEY, 
Attorneys for Defendant (Appellant). 


22 Directions to Clerk for Preparation of Transcript of Record. 

Filed April 22, 1912. 

******* 

The defendant, (appellant), hereby designates for the transcript 
of record on his appeal in the above-entitled cause, the following: 

1. The declaration (omitting affidavit). 

2. The plea (omitting affidavit). 

3. The joinder of issue. 

4. The judgment. 

5. The bill of exceptions. 

6. Notation of appeal and deposit of cash in lieu of bond thereon. 

7. Assignment of errors. 

8. This designation. 

HENRY E. DAVIS, 

JOHN E. LASKEY, 
Attorneys for Defendant (Appellant ). 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 50771 at Law, wherein 
Richard B. Travers is Plaintiff and J. Barton Miller is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of April, 1912. 

[Seal Supreme Court of the District of Columbia.! 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2421. J. Barton Miller, appellant, vs. Richard B. Travers. Court 
of Appeals, District of Columbia. Filed May 1, 1912. Henry W. 
Hodges, clerk. 
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IN THE 


|yurt of : jiatrict of Columbia. 


OCTOBER TERM, 1912. 


No. 24021. 


J. BARTON MILLER, Appellant, 

V8. 

RICHARD B. TRAVERS. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR THE APPELLANT. 


I. 

Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia for $1,200.00, with interest 
thereon from the 10th day of June, 1907, rendered Febru¬ 
ary 9, 1912 (Rec., 3). 

If 
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On July 15, 1908, the appellee, Richard B. Travers 
(hereinafter for convenience called the plaintiff), entered 
suit against the appellant, J. Barton Miller (hereinafter for 
convenience called the defendant), for $1,200.00, with in¬ 
terest thereon from June 10, 1907. The declaration is in 
assumpsit, and contains only the common counts. The bill 
of particulars states the demand of the plaintiff to be for 
money, in the sum of $1,200.00, furnished by the plaintiff 
to the defendant to be applied to the payment of a certain 
promissory note secured by deed of trust on certain prop¬ 
erty purchased by the plaintiff* through the defendant as 
agent and not so applied by the defendant (Rec., 1-2). 

To said declaration the defendant pleaded the general 
issue. Issue was joined thereon and the ca*e came on regu¬ 
larly for trial (Rec., 1-2). 

The .<uit arose out of a real-estate transaction involving 
parts of lots 14 and 15 in Henry C. Dean’s subdivision of 
lots in square 1264, also known as 2611 and 2613 P street • 
northwest, in the city of Washington, District of Columbia 
(Rec., 4). 

The plaintiff testified that he had known the defendant 
for a long time and trusted him, and for that reason dealt 
with him; that he desired to purchase said real estate, and 
on the 28th day of May, 1907, at the office of the Miller- 
Shoemaker Real Estate Company, in the District of Co¬ 
lumbia, entered into an agreement to purchase the same for 
$1,600.00 and paid $400.00 on account, and received there¬ 
for a receipt signed by the Miller-Shoemaker Real Estate 
Company, Incorporated, as agent, by J. B. Miller, president; 
that his intention was to permit $500.00 to remain on the 
property and to pay the balance in cash (Rec., 4-5) ; that 
after entering into said contract of sale he changed his mind 
about the purchase and wanted the property clear of all en¬ 
cumbrance; that he again went to see the defendant at said 
office and told the defendant of his desire to pay cash for 
the property; that he was told by the defendant it could be 
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done, and that if the plaintiff would let him have the 
$1,200.00 he would take it and pay the encumbrance with it, 
so that the plaintiff might receive the title to the property 
free and clear; that he relied upon this as a personal under¬ 
taking on the part of the defendant ; that thereafter and on 
the 10th day of June, 1907, for the purpose of clearing off 
the existing encumbrance of $1,200.00 on said property he 
gave the defendant two checks, one for $1,000.00, drawn on 
the Exchange Bank of Washington, and one for $200.00, 
drawn on the Potomac Savings Bank of Georgetown; that 
each of said checks was payable to the order of the Miller- 
Shoemaker Real Estate Company; that he was unable to 
find said two hundred dollar check, but had found said one 
thousand dollar check, which being produced showed of 
itself that it was payable “to the order of Miller-Shoemaker 
R. E. Co.”, and bore the indorsement “For deposit to the 
credit of Miller-Shoemaker Real Estate Co., Incorporated,” 
and the further indorsement “The Potomac Savings Bank, 
Jun 10, 1907, Washington, P. C.”; that said checks were 
thereafter cashed by the banks on which they were drawn 
and charged to the plaintiff’s account; that sometime there¬ 
after he saw the defendant at said office and the defendant 
then told him everything was all right and then gave him a 
deed from Aquilla E. Payne, executed August 6, 1907. con¬ 
veying said property to him, and other papers relating 
thereto, including an abstract of title thereof which the 
plaintiff had requested Jesse PI. Wilson, Sr., an attorney at 
law, to prepare for him; that at the time the defendant de¬ 
livered said deed to the plaintiff he told the plaintiff the deed 
was a good fee-simple deed to said property; that he should 
have the deed recorded and the property was his, the plain¬ 
tiff’s; that the deed delivered by the defendant to the plain¬ 
tiff was a fee-simple deed for said property in usual form, 
with no mention therein that said property was conveyed 
subject to any encumbrance; that he had said deed recorded 
September 25, 1907, and then thought he owned said prop- 
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erty; that about a year thereafter he was notified that said 
property was to be sold for non-payment of the interest on 
said twelve hundred dollar trust, and learning that said 
trust had not been paid ott‘ he brought the pending suit to 
recover said sum of $1,200.00 paid to the defendant in the 
manner aforesaid (Ree., 5-6). 

The plaintiff further offered evidence to the effect that 
the Miller-Shoemaker Real Estate Company was organized 
in November, 1901, under the laws of the State of Virginia, 
and after its organization did business in the District of 
Columbia, and that after 1906 the defendant was the presi¬ 
dent, treasurer and secretary of said corporation and had 
control thereof (Rec., 7). 

At the conclusion of the plaintiff’s case the defendant 
moved the court to instruct the jury to return a verdict for 
the defendant, but the court overruling said motion, the 
defendant in his own behalf testified that the Miller-Shoe¬ 
maker Real Estate Company was incorporated under the 
laws of the State of Virginia the 25th day of November, 
1901, with a capital stock of $25,000.00, divided into one 
hundred shares of $250.00 each; that at the time of the 
transactions in question it was a legally existing corporation, 
of which the defendant was president, treasurer and secre¬ 
tary; and that between the 7th day of March, 1907, and the 
l.Stli day of July, 1908, it had transactions with the Poto¬ 
mac Savings Bank, in the city of Washington, District of 
Columbia, at which it kept its account, in excess of 
$260,000.00 (Rec., 7-8). 

The defendant further testified that said Miller-Shoe¬ 
maker Real Estate Company had for sale said real estate and 
its “For Sale’’ sign in front of said property; that the plain¬ 
tiff first knew of the fact of said property being for sale 
through having seen said sign and went to the office of said 
company for the purpose of purchasing said property, and 
there saw and dealt with the defendant as the president of 
said company, and told him that he, the plaintiff, had seen 
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the company’s sign on said property, and that he wished 
to inquire as to the price and terms upon which said prop¬ 
erty could be bought; that the defendant acted throughout 
the transaction with the plaintiff as an officer of said Miller- 
Shoemaker Real Estate Company, and after considerable dis¬ 
cussion, terms of sale were agreed upon, and on the 28th 
day of May, 1907, the defendant as president of said com¬ 
pany accepted a deposit from the plaintiff of $400.00, and 
on said day delivered to him the agreement of sale intro¬ 
duced in evidence by the plaintiff; that the plaintiff told 
the defendant that he would have the title examined, and 
employ his personal friend, Mr. Jesse H. Wilson, for that 
purpose; that thereafter, and on the 10th day of June, 
1907, the plaintiff returned to the office of said company 
and told the defendant he preferred to pay all cash for said 
property; that the defendant then told the plaintiff that he 
had been informed by said Wilson that said property had 
against it several outstanding tax deeds which should he 
cleared up before said Wilson would make his final and full 
report; that the plaintiff said he would leave that to the 
defendant; that the plaintiff thereupon, on said 10th day of 
June, 1907, delivered to the defendant, as the president of 
said Miller-Shoemaker Real Estate Company, the sum of 
$1,200.00, in two checks, one for $200.00, to the order of 
said company on the Potomac Savings Bank, and the other 
also to the order of said company, for $1,000.00 on the 
Exchange Bank of Washington; that the defendant at the 
instance of the plaintiff wrote out both of said checks, passed 
them to the plaintiff, who then signed them, and delivered 
them to the defendant as the president of said company; that 
the defendant received said checks as the president of said 
company, and on the day of their receipt had them deposited 
to the credit of said company in said Potomac Savings Bank; 
that thereafter as the president of said company he deliv¬ 
ered the deed to said property to the plaintiff and then told 
him of the existing twelve hundred dollar encumbrance 
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thereon, and delivered to him an abstract of title prepared 
by said Wilson showing the said encumbrance; that the 
acquirement of three outstanding tax deeds on said prop¬ 
erty took considerable time; and that two of them were ac¬ 
quired, but before the third was obtained, by reason of a 
suit tiled in the Supreme Court of the District of Columbia 
on the 14th day of July, 1908, an attachment before judg¬ 
ment was issued against said Miller-Shoemaker Real Estate 
Company, a non-resident corporation, and its assets seized, 
which led to the customers of said company withdrawing 
patronage from it, and thereby destroying its credit and 
rendering it incapable of continuing its business profitably, 
and of carrying out its agreement with the plaintiff (Rec., 
8 - 10 ). 

The defendant further offered evidence to show that after 
the delivery to the plaintiff of the deed to said property the 
Miller-Shoemaker Real Estate Company acted as the plain¬ 
tiff's agent in the collection of the rents thereof, and by its 
check from time to time rem'itted said rents to the plain¬ 
tiff, with said company’s statement thereof, which were col¬ 
lected by the plaintiff (Rec., 10). 

Upon the conclusion of the defendant’s case the plaintiff 
in rebuttal testified that the defendant at the time of the 
delivery of the deed to said property to him did not tell 
him that said twelve hundred dollar trust was still out¬ 
standing against said property, but told him that everything 
was all right. The plaintiff made no denial of the facts 
testified to by the defendant that he, the plaintiff, became 
aware that said property was for sale through having seen 
the “For Sale'’ sign of the Miller-Shoemaker Real Estate 
Company thereon, and as a consequence went to the office 
of said company for the purpose of purchasing said prop¬ 
erty (Rec., 11-12). 

At the conclusion of all of the evidence in the case the de¬ 
fendant requested the court to instruct the jury that upon 
the whole evidence their verdict should be for the defendant 
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and that upon the whole evidence the plaintiff was not 
entitled to recover (Rec., 12). 

But the court refused to give said instructions or either of 
them, and counsel for the defendant duly excepted (Rec., 
12 ). 

The verdict of the jury was for the plaintiff in the sum 
claimed (Rec., 2), and after overruling the defendant’s 
'nrotion for a new trial, judgment was rendered as aforesaid 
on said verdict, and an appeal was thereupon noted in open 
court (Rec., 3). 

II. 

Assignment of Errors. 

The errors assigned are: 

1. That the court erred in not instructing the jury that 
upon the whole evidence its verdict should be for the 
defendant. 

2. That the court erred in not instructing the jury that 
upon the whole evidence the plaintiff was not entitled to 
recover. 

3. That the court erred in leaving to the determination of 
the jury the question whether upon the whole evidence the 
plaintiff was entitled to recover. 

4. That the court erred in submitting the case for con¬ 
sideration and determination by the jury (Rec., 12-13). 
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II. 

ARGUMENT. 

1. It was error for the court below not to instruct the jury 
that upon the whole evidence its verdict should be for the 
defendant. 

In urging upon this court that it was error in the court 
below not to peremptorily instruct the jury upon the whole 
evidence to return a verdict for the defendant, we do so fully 
conscious of the law in this jurisdiction as laid down by 
this court in many cases, and particularly in Glaria vs. 
Washington Southern Railway Co., 30 App. D. C., 559, 
503, to the effect that “a motion to direct a verdict is an 
admission of every fact in evidence and of every inference 
reasonably deducible therefrom. And the motion can be 
granted only when but one reasonable view can be taken 
of the evidence and the conclusions therefrom, and that 
view is utterly opposed to the plaintiff’s right to recovery in 
the case.” 

The plaintiff had his choice of actions and elected to sue 
the defendant in assumpsit, and by that election he is 
bound. It is not upon his evidence alone that he can be 
permitted to recover, but upon his pleadings and the evi¬ 
dence applicable thereto, and if the two do not conform 
there can be no recovery. 

“It is not upon the evidence alone, but upon the 
pleadings, and the evidence applicable to the plead¬ 
ings, that the plaintiff can in any case recover, and 
the one must consist with the other.” 

Hetzel vs. Railroad Co., 7 App. D. C., 524, 
529. 

“The plaintiffs having elected to sue in assumpsit 
they will necessarily be held to the rules and prin¬ 
ciples which are applicable to that form of action.” 

Hutchinson vs. Phillips, 11 Ark., 270, 276. 
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The plaintiff in this case having elected to sue in assump¬ 
sit accompanied his declaration, which consisted only of the 
common counts, with a bill of particulars. His particulars 
of demand thereby became a part of the pleading and lim¬ 
ited his right to recover to the particulars therein specified 
and restricted his proof thereto. 

“The general effect of a bill of particulars is to 
limit the demand and restrict the proof to the mat¬ 
ters therein specified.” 

3 Ency. PI. and Pr., 539. 

The bill of particulars once furnished is con¬ 
clusive after the commencement of the trial upon the 
party furnishing it. 

Carter vs. Tuck, 3 Gill (Md.), 248. 

Hall vs. Sewell, 9 Gill (Md.), 147. 
Chesapeake, etc., Canal Co. vs. Knapp, 9 Pet. 
(U. S.), 541. 

“The bill of particulars defines the application of 
the common counts and is part of the pleading pnder 
our system. It apprises the defendant what it is the 
plaintiff expects to recover on, and if there is no 
claim made in the bill of particulars for services 
* * * no recovery can be had for such services 

even if they had been rendered/’ 

Fague vs. Corcoran, 3 Mackey, 199, 212. 

“According to the general rule of practice as es¬ 
tablished by the authorities, it seems the particulars 
are considered and treated as incorporated with the 
declaration, and the plaintiff is not allowed to give 
any evidence out of them.” 

U. S. Bank vs. Lyman, 1 Blatch. (U. S.) 
297, 303. 


See also 

Williams vs. Sinclair, 3 McLean, 289. 
Moses vs. Taylor, 6 Mackey, 255. 
Starkweather vs. Kittle, 17 Wend., 20. 
Bennitt vs. Smith, 40 Mich., 211. 

2f 
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The plaintiff’s particulars of demand are as follows: 

“To money furnished by said Travers to said 
Miller to be applied to the payment of a certain 
promissory note secured by deed of trust on certain 
property purchased by said Travers through said 
Miller as agent, and not so applied by said Miller, 
$ 1 , 200 . 00 .” 

(Rec., 2.) 

The plaintiff having elected to sue the defendant for 
money had and received, he thereby assumed the obligation 
of establishing the fact that the defendant actually received 
his money, or of proving such facts as raised a fair pre¬ 
sumption that he received it. 

Such is the general doctrine laid down in Cyc., 860, and 
the following are a few of the multitude of cases cited in 
support thereof: 

In an action for money had and received there 
can be no recovery, unless it be shown that the money 
was actually received by the defendant or his agent. 

Brent vs. Davis, 9 Md., 217, 227. 

The count for money had and received can only 
be supported by proof of the actual receipt of money 
by the defendant. 

Parker vs. Fassitt, 1 Harr, and J. (Md.), 337. 

“To support an action for money had and received, 
it must in all cases be made to appear that the de¬ 
fendant has actually received money to the use of 
the plaintiff or that he has received that which is 
equivalent thereto and accounted for it as such.” 

Burnap vs. Partridge, 3 Vt., 144, 146. 

In order to recover upon a count for money had 
and received it must be shown that the defendant 
has received money for the use of the plaintiff. 

Railroad Co. vs. Bums, 92 Ill., 302. 


v 
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An action for money had and received must be 

%j 

supported by proof that the defendant has actually 
received money to the plaintiff’s use. 

Madison vs. Wallace, 7 J. J. Marsh. (Ky.), 
98. 

See also 

2 Starkie’s Evidence, 106. 

Elliott vs. Swartwout, 10 Pet., 137. 

Moody vs. Walker, 89 Ala., 619. 

Markle vs. Steele, 2 Blackf. (Ind.), 344. 

Phoenix Bridge Co. vs. N. .J. Steel and Iron 
Co., 30 N. Y. Apps. Diw, 614. 

Artcher vs. McDuffie, 5 Barb. (N. Y.), 147. 

Le Clare Co. vs. Rogers-Ruger Co., 124 Wis., 
44, 50. 

The legal obligation l>eing upon the plaintiff to show the 
receipt by the defendant of the money he claims the right 
to recover from him, he utterly failed to meet that obliga¬ 
tion by proof. 

There is no evidence in the record of the receipt by the 
defendant of a single dollar from the plaintiff or from any 
one for him. The plaintiff himself testified (Rec., 5) that, 
acting upon the representations of the defendant that the 
proj>erty in question could be purchased free of encum¬ 
brance, and that if the plaintiff would let him (the de¬ 
fendant) have the twelve hundred dollars he w T ould take it 
and pay the encumbrance with it, he gave the defendant, 
on the 10th day of June, 1907, two checks, one for two 
hundred dollars and one for one thousand dollars, each pay¬ 
able “to the order of the Miller-Shoemaker R. E. Co.” 
These two checks, as shown by other evidence (Rec., 9), 
on the day they w T ere given to the defendant were endorsed 
by the payee and deposited to its credit in the Potomac Sav¬ 
ings Bank, in wffiich bank the payee, the Miller-Shoemaker 
Real Estate Company, had his account. 

This, it is respectfully submitted, falls far short of meet¬ 
ing the obligation, under wffiich the plaintiff rested, of estab- 
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lishing the fact that the defendant actually received his 
money or proving such facts as raised a fair presumption 
that he received it. 

It is true that the plaintiff further testified that he relied 
upon t.lie defendant’s statement to the effect that he, the 
defendant, would see that the twelve-hundred-dollar trust 
was paid off. as a personal undertaking on the part of the 
defendant. But, assuming it to be so that the defendant 
had personally undertaken to see that said twelve-hundred- 
dollar trust on said property was paid off, and through 
carelessness, neglect, or fraud, or even dishonesty, failed to 
do so. still he is not reliable to the plaintiff in an action in 
assumpsit for money had and received without proof that 
he had in fact actually received from the plaintiff the money 
sought to l>e recovered. Upon such a state of facts he might 
be responsible to the plaintiff for his carelessness neglect, 
fraud, or dishonesty in some other form of action, but there 
could be no recovery in an action for money had and re¬ 
ceived without a showing that he bad in fact received the 
money. 

“To maintain an action for money had and re¬ 
ceived it is necessary to establish that defendant re¬ 
ceived moneys belonging to the plaintiff, or to which 
he is entitled; it is not sufficient to show’ that defend¬ 
ant has, by fraud or wTong, caused the plaintiff to 
pay money to others, or to sustain loss or damage.” 

National Trust Co. vs. Gleason, 77 N. Y., 400. 

“This is an action at law’ for money had and re¬ 
ceived. Such an action ‘can be maintained only 
when the defendant has received money which, in 
equity and good conscience, he ought to pay to the 
plaintiff.’ Glendale I. Asso. vs. Harvey L. Co., 114 
Wig., 408, 412, 413 ; 90 N. W., 170, and cases there 
cited. In such an action ‘it is not sufficient to show 
that the defendant has by fraud or wrong, caused the 
plaintiff to pay money to others or to sustain loss or 
damage.’ National T. Co. vs. Gleason, 77 N. Y., 
400, 403. As recently stated by four late brother 
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Bordeen: ‘The purpose of such an action is not to 
recover damages, but to make the party disgorge, and 
the recovery must necessarily be limited by the 
party’s enrichment from the alleged transaction.’ 
Limited I. Asso. vs. Glendale I. Asso., 99 Wis., 54, 
59” 

Le Clare Co. vs. Rogers-Ruger Co., 124 Wis., 
44, 50. 

In the case at bar the evidence clearly shows that the 
plaintiff was dealing not with the defendant, but with the 
Miller-Shoemaker Real Estate Company, and that he knew 
he was so dealing. The plaintiff first became aware that 
the property in question was for sale by seeing the “For 
Sale” sign of the Miller-Shoemaker Real Estate Company 
in front of said property, and then went to the office of said 
company to inquire about the terms of sale (Rec., 8). It 
is true the plaintiff testified that he knew the defendant and 
trusted him, and that in negotiating for the purchase of 
said property he dealt with the defendant and not with 
said company (Rec., 4), but on the 28th day of May, 1907, 
the day he made his contract of purchase, and thirteen days 
before checks passed, he was put on notice that he was not 
so dealing with the defendant but was in fact dealing with 
said company, because for the four hundred dollars he paid 
on said 28th day of May he was given a receipt and con¬ 
tract of purchase signed not by the defendant but by said 
company (Rec., 4-5). Afterwards he returned to the office 
of said company to make further inquiries about said prop¬ 
erty, and later still and on the 10th day of June. 1907, he 
signed and delivered two checks, each payable to the order 
of said company (Rec., 5), and after the purchase of said 
property employed said company to collect the rents thereof 
and received statements from it accompanied by its checks 
for said rents which he collected (Rec., 10). 
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2. It was error for the court Wow to leave to the de¬ 
termination of the jury the question whether upon the 
whole evidence the plaintiff was entitled to recover. 

There was an absolute failure of proof to show the re¬ 
ceipt by the defendant of any money whatever from the 
plaintiff as well as an absolute failure of proof to show such 
facts as would raise a fair presumption that the defendant 
had in fact received money of the plaintiff. As it was es¬ 
sential for the plaintiff, in order to entitle him to recover 
in the particular action he had elected to brine; and had 
brought, to establish one or the other of such facts, the de¬ 
fendant was entitled to a peremptory instruction at the close 
of the evidence to the effect that the jury's verdict should 
be in his favor, and having asked it the court below com- 
. mitted reversible error in refusing to grant his request. 

“The plaintiff showed no right whatever to recover 
in assumpsit, and the Circuit Court, if thereto re¬ 
quested in writing, might and should have given 
the general charge to find for the defendant.'’ 

Moody vs. Walker, 89 Ala., 619, 622. 

It is respectfully submitted that the record discloses re¬ 
versible error, and that the judgment appealed from should 
therefore be reversed. 

IIENRY E. DAVIS. 

JOHN E. LASKEY, 

Attorneys for Appellant. 
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The whole question in the case at bar is, “was the 
appellee (hereinafter for convenience sake called the 
plaintiff) dealing with the appellant (hereinafter for 
convenience sake called the defendant) as an agent of 
the ‘Miller-Shoemaker Real Estate Company,’ or as a 
private individual;” it is purely a question of veracity 
between the two parties. There can be no room for 
doubt but that the plaintiff thought he was dealing with 
the defendant as an individual in a private capacity, 
and not as an agent of the “Miller-Shoemaker Real 
Estate Company” (Rec., p. 4). 

There was no question in the minds of the jurors who 
sat in the jury box and heard the evidence, but that 
the plaintiff was telling the truth, wdien he said that he 
thought he was dealing with the defendant Miller, as 
an individual, and not w r ith the “Miller-Shoemaker Real 
Estate Company,” as the plaintiff so pathetically stated 
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On the witness stand; I had known the defendant for a 
long time, from a boy and I trusted him (Rec., p. 4). 

There was no question or doubt in the mind of Mr. 
Justice Stafford, who tried this case, that he believed 
the plaintiff, when he testified that he, the plaintiff, 
thought he was dealing with the defendant Miller, as 
an individual. Mr. Justice Stafford paid particular 
attention to the case at bar, and he allowed, and rightly 
so, no pettifogging technicality to stand in the way of 
justice. 

There is no denying the fact that the defendant 
Miller was an agent of the Miller-Shoemaker Real 
Estate Company. He held the office of president, sec¬ 
retary and treasurer; in fact he was practically the sole 
owner of the said corporation at the time the said trans¬ 
action with the plaintiff took place, as he so naively 
stated on the witness stand. There were other stockholders 
but they were mostly relatives (Rec., p. 8); but the mere 
fact of the defendant being an agent of the Miller-Shoe¬ 
maker Real Estate Company, did not prevent him from 
dealing with the plaintiff in an individual capacity. * 

“If an agent engages expressly in his own name 
to pay a sum of money, or to perform certain 
obligations, he is personally responsible on such 
engagement, although he describes himself as 
agent; if he uses his own name and not the name 
of his principal he is personally liable. And the 
fact that he used the word ‘agent’ after his 
name will not alter the case, unless the wording 
of the contract shows that the principal should 
be bound. 

“A man has a right to the character, credit and 
substance of the person with whom he contracts. 
If therefore he enters into a contract with an agent 
who does not give the principal’s name, the pre¬ 
sumption is that he is invited to give credit to 
the agent; still more so if he does not disclose his 
principal’s existence. In the latter case invariably, 






in the former case within certain limits, the party 
who contracts with an agent on these terms, gets 
an alternative right, and may elect to sue the agent 
or the principal upon the contract.” 

Clarke on Contracts, p. 519. 

I submit that this rule comes within the plaintiff’s 
case. He dealt with the defendant personally , the 
Miller-Shoemaker Real Estate Company never being 
mentioned as the principal. 

The judge and jury who sat in this case and heard 
the testimony of both plaintiff and defendant, fully 
believed the testimony of the plaintiff when he said he 
was dealing with the defendant individually, and dis¬ 
believed the defendant when he said the plaintiff knew 
he was dealing with the defendant as an agent of the 
Miller-Shoemaker Real Estate Company. As it was a 
question of fact and veracity between the plaintiff and 
the defendant, it was the duty of the trial court to sub¬ 
mit that question of fact to the jury; the trial court had 
no other course. 

“The court instructed the jury that they should 
not return a verdict for the plaintiff, unless they 
were satisfied by a fair balance of the testimony 
that w r hen the plaintiff paid the SI,200.00, it was 
mutually understood by the plaintiff and the 
defendant, that the defendant personally assumed 
and undertook to pay the incumbrance there¬ 
with, and that said SI,200.00, was misapplied by 
the defendant for other purposes” (Rec., p. 12). 

Therefore, if this case is appealed on a question of 
fact, the appellant has no right, in this court, as questions 
of fact are not appealable in a United States court. 

“Under the 7th amendment to the Constitu¬ 
tion, courts of the U. S. have no power on appeal 
to review questions of fact.” 

Barbour vs. Moore, 10 Apps. D. C., 30. 

Since the trial of the case at bar, the plaintiff, Richard 











4 


v 


B. Travers, has gone to his long and final rest, but he 
went without a lie on his lips. 

The plaintiff does not deny that the contract of sale 
and checks in question have the name of the Miller- 
Shoemaker Real I state Company printed or stamped 
on them, but he did not know it at the time he signed 
them, as he testified at the time. He said, I thought I 
was dealing with the defendant personally, and when 
the defendant asked me to sign said contracts and checks, 

I told him to fill them out for me. I never read them 
because I trusted the boy. I signed contract and checks 
without looking at them (Rec., p. 6). But assuming, for 
the sake of argument, that the plaintiff did know what 
was printed or stamped on the papers in question, both 
before and at the time the plaintiff signed his name, that 
fact does not relieve the defendant from liability, as the 
defendant never informed the plaintiff that he, the de- • 
fendant, was acting as the agent of the Miller-Shoemaker 
Real Estate Company. And the plaintiff had no knowl¬ 
edge that the defendant was acting in any other capacity 
than as an individual. 

“A promissory note, in the form, T promise to 
pay’ signed by ‘E’ president and treasurer of 
‘C’ company, is the note of ‘E’ and not of the ‘C’ 
company.’’ 

Davis vs. England, 141 Mass., 587. 

The above doctrine is applicable to the case at bar. 

The defendant, in his testimony, stated that the 
plaintiff went to him because he, the plaintiff, saw a 
sign “for sale” on the property the plaintiff eventually 
bought (Rec., p. 8); but the plaintiff, on cross-examina¬ 
tion, testified that he did not see the sign on said prop¬ 
erty; when asked why he went to the defendant, he 
replied, I knew Miller had it for sale. 

Counsel for the defendant, in his argument, says that 
the plaintiff must prove, “or that he has failed to prove,” 
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that the defendant actually received the SI,200 paid to 
him by the plaintiff. I take it for granted that the 
learned counsel means that the plaintiff must prove that 
the defendant took the money and applied it to some 
other purpose than what it was intended for, but what 
a travesty on justice such a doctrine as that would 
create. Any one with fraudulent intentions might pose 
as an agent of a corporation, although transacting busi¬ 
ness in an individual capacity, take his customer’s money, 
use it for other purposes than what it was intended for, 
then turn to his victim and say, you must prove that I 
individually took your money and used it for my per¬ 
sonal benefit. I say again what a travesty on justice. 
It would be almost a physical impossibility for the 
plaintiff to prove what the defendant actually did with 
his money, if such a state of affairs were allowed to exist. 
We would have very little use for law courts. The testi¬ 
mony clearly showed that the SI,200 was paid to the 
defendant Miller by the plaintiff, and the testmony 
further shows that the defendant did not place the money 
to the use that it was intended for; in fact, it clearly 
shows that the plaintiff was fraudulently deprived of 
his money by the defendant, and having proved the 
fact that the money, SI,200, was paid to the defendant 
himself, I say the plaintiff went as far as it was possible 
for him to go. He proved to the satisfaction of the jury 

that he was dealing with the defendant individually, and 

« 

the jury was satisfied that the SI,200 paid to the de¬ 
fendant was used by the defendant for his own personal 
benefit. In an Illinois case, the appellate court took a 
very sensible view of the conflict of testimony between 
the litigants: 

“The court in the above case said, we are con¬ 
strained to accept the verdict of the jury as being 
the better guide for our action on account of the 
conflict of testimony.” 

Stockberger vs. Sain, 69 Illinois Apps., 436. 


6 


The defendant in his own heart knows that he took 
the plaintiff’s money and put it to some other use than 
what it was intended for. He knew he was guilty of 
wrongdoing when he held it back from the specific pur¬ 
pose it was intended for; he knew that he was guilty of 
wrongdoing when he paid a year’s taxes on the property 
in question (Rec., p. 11). Why did he pay those taxes? 
Why, hoping no doubt to be able to adjust matters 
satisfactorily to himself before the year expired and 
thereby cover up his wrongdoing; but when he found 
that his calculations had gone a glimmering, and when 
he was found out , and was asked by the plaintiff for an 
accounting, he naively informed the plaintiff that he 
had not received the plaintiff’s money; he only received 
it for the Miller-Shoemaker Real Estate Company. I 
am only an agent for the Miller-Shoemaker Real Estate 
Company; the company is responsible to you, not I. 
I am not guilty of taking your money; the corporation 
took it. You must look to the corporation for redress. 
And mark you , the defendant was practically the whole 
company (being both president, treasurer and secretary), 
yet he goes into the trial court and coolly tries to defend 
himself by testifying that the company got the money 
and not he; and when defeated there, he just as coolly 
comes into this appellate court and tries to hide his 
guilt behind the screen of a corporation. He admits that 
he took the money from the plaintiff, but he says in 
effect, what of it; I am only the agent of the Miller- 
Shoemaker Real Estate Company; I am not personally 
liable; you must look to that corporation for redress. 

Where a contract not under seal is made with 
an agent in his own name for an undisclosed prin¬ 
cipal, whether he describes himself as agent or 
not, either the agent or principal may sue upon 
it.” 

Ludwig vs. Gillespie, 105 N. Y., 378. 

Stockberger vs. Sain, 69 Ill. App., 436. 
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And, conversely , the agent or principal may be sued. 
Therefore, the plaintiff exercised his right of election; it 
was obviously no use suing the principal, the Miller-Shoe¬ 
maker Real Estate Company, as that company had gone 
bankrupt. The plaintiff, therefore, sued the agent, which 
he had a right to do. 

It seems to me, your honors, that if the defendant 
were allowed to escape the consequences of his own 
wrongful act, it would establish such a precedent that 
no innocent person would be safe from the jaws of a 
rapacious swindler. 

I therefore respectfully submit that the trial court 
did not err in allowing the case at bar to go to the jury, 
and, further, I respectfully submit that the record does 
not show a reversible error, and, therefore, the judgment 
should be allowed to stand. 

Respectfully yours, 

CHARLES E. ROBSON, 

Attorney for Appellee . 


